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Reasonable Use of Percolating Waters. — The law in England with re- 
gard to percolating waters has long been settled. In two leading cases, 
Acton v. BhtndelP and Chasemore v. Richards' it was decided that a land 
owner has an absolute right to the percolating waters which he can inter- 
cept in his land, and that he is consequently not liable to an adjoining 
proprietor, regardless of the quantity of water taken, or the purpose to 
which it is applied. Consistently with this principle of absolute rights, 
actual bad faith and malicious motive do not render such diversion action- 
able. 3 Three reasons for this rule are given: (i) The theory that the 
owner of the land is the absolute owner of all, either above or below the 
surface, (2) the fact that percolating waters are so uncertain in their 
movements that it would be impracticable to propound rules of law to 
govern their use, (3) the desire not to limit a land owner in the use and 
improvement of his property. 4 Influenced largely by the English authorities 
cited, the early American decisions applied the same doctrine: 5 no correla- 
tive rights in percolating waters were recognized, and consequently all 
damage suffered was "damnum absque injuria."" But even in adopting the 
English rule, the courts in this country hesitated to extend immunity to in- 
terference arising out of malice; 7 and, although several jurisdictions disre- 
garded motive, 8 the weight of authority held that diversion for the single 
purpose of harming a neighbor was actionable. 9 One jurisdiction, more- 
over, refusing to be guided by English authority, decided that the rights of 
adjoining land owners in percolating waters were not absolute, but corrella- 
tive. w 

In Forbell v. City of New York, u a case substantially identical with 
Chasemore v. Richards] 1 the defendant was held liable for the damage 
caused by exhausting, with powerful pumps, the water percolating through 
the plaintiff's land, and selling the water so obtained. Despite professed 
adherence to former holdings the court in this case virtually decided that a 
land owner's right is not absolute, but must be reasonably exercised. The 
court, however, went further and also formulated the test as to what con- 
stituted a reasonable user, holding the user reasonable when water obtained 
by artificial means was applied for the benefit of land as land, and not 
otherwise. The view often expressed that the rule of unreasonableness 
formulated in this case is mere user off the land seems too narrow, because 
it fails to recognize the employment of artificial means; and the opinion 
that the defendant's liability was based upon a quasi-trespass, effected 
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through the apparatus used, is unsound in theory, as a trespass similar 
in kind is committed whenever a well is sunk, in which case no liability 
attaches. 

The effect of this decision has been far reaching, and although not fully 
approved in several decisions, 13 and despite some continued adherence to the 
English rule," the principle of correlative rights which it enunciated has 
been generally followed. 15 Most courts have not, however, gone as far as 
New York in adopting beneficiality to the soil as the test of the right, but 
have contented themselves with holding that the rights involved are correl- 
lative, that the user must be reasonable, and that the question of reason- 
ableness is a question which must be decided in each individual case." 
The reasoning of these American cases is cogent. Modern conditions often 
make percolating waters extremely valuable, the effect of the land owner's 
operations can be foretold with considerable certainty, and the applicability 
of the doctrine of "cuius est solum * * *" may well be questioned 
when the water obtained is coaxed from beneath the adjoining proprietor's 
soil. Furthermore, since acts done in the ordinary development and en- 
joyment of land are naturally recognized as reasonable, the practical objec- 
tion urged in the early cases is of little weight, and the disadvantage en- 
suing from the substitution of an uncertain test for the orthodox hard and 
fast rule is more than outweighed by the practical justice secured by the 
recognition of correlative rights. 

In a recent New York case, Hathorn v. Natural Carbonic Gas Co. 
(1909) 87 N. E. 504, the defendant was sued for pumping the mineral 
waters on his land at Saratoga Springs, the carbonic gas of which he ex- 
tracted and sold. The court held, that, irrespective of the statute applicable, 
as the user was unreasonable under the Forbell test, the defendant was 
liable. The result reached seems open to question. Since the gas in solu- 
tion was the real element of value, it would appear that the case might 
well have been treated under the rules governing natural gas ; and although 
a few jurisdictions have recognized correlative rights therein," the great 
majority does not restrict the land owner's right of production." But, even 
if it be conceded that the mineral waters were rightly classified as perco- 
lating waters, it is not apparent how the New York rule of "beneficiality 
to the soil" was applicable. Mineral waters are of no value to the land as 
land, and their chief use is as articles of commerce. Certainly if a land 
owner is to be restricted to a reasonable user of mineral waters, the na- 
ture of the article as well as the conditions of its use should be con- 
sidered in arriving at the correct test of reasonableness. It would appear, 
therefore, that the test of beneficiality to the soil is too narrow to include 
mineral waters, and the court would have reached a sound result if a 
broader meaning of reasonable use had been applied. 
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